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PREAMABLE 
 

1. The nesecciity of the thesis  

In commercial activities, the identification of exact contractual objects is not only 

meaningful to traders but also for the State in the process of regulating commercial 

activities. This meaning is even clearer in the contractual relationships where the 

contract object is not merely a tangible asset/goods or a specific job/service, in which 

the commercial franchise contract is a particular. The reason for such saying is that, with 

the nature of the transfer of the business method, the franchisor and the franchisee jointly 

trade in the same product in the same manner, and use the same reputation that the 

franchisor has been cultivated well, the transferee in a franchise relationship is not 

simply a goods/service that can be simply identified. A special thing is that the object of 

transfer (the commercial right) is a set of elements that have a perfect combination to 

create the "brand" of the product supplied by the franchisor, including (i) the elements 

of intellectual property rights such as trade names, trademarks, copyrights, geographical 

indications, trade secrets, and elements of intellectual property nature such as business 

secrets, slogans business, service style and (ii) other factors that create the distinctive 

identity of the franchise business method when used together with the above intellectual 

property elements, such as: employee uniforms, the design and layout of the store and 

so on. 

However, with the current provisions in the Vietnamese Commercial Law and 

the Intellectual Property Law, the certain limitations, shortcomings and incompatibility 

between the two documents cause the ineffectiveness of the recognition, protection and 

controlling the assignee in the franchise contract. This leads to the inability to establish 

a safe and equal legal corridor for the transfer of commercial rights of traders in 

franchise contracts. Consequently, traders will not be completely assured when choosing 

this particular business method and become apprehensive when facing a commercial 

franchise business opportunity. This is one of the reasons hindering the existence and 

development of a particular and potential commercial activity such as commercially 

franchising in the present time. 

From the all afore-mentioned facts, the author chooses the topic "Completion of 

the laws adjusting the object of transfer in the commercial franchise contracts" as 

the topic for the author’s thesis. 
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2. Researching purposes and tasks 

The purpose of the research is to create a scientific research project meeting the 

requirements of the doctoral thesis in law, thereby contributing to the formation of 

scientific and practical arguments for the continuation of the system on the franchise 

law in general and the objects of transfer in the commercial franchise contract in 

particular. 

To obtain the above purpose, the thesis proposes the following research tasks: 

+ Firstly, to clarify theoretical issues about commercially franchising with contents 

such as: concept, nature of commercially franchising activities. 

+ Second, analyzing and clarifying the concept of the objects of transfer in the 

commercial franchise contract under the following aspects: concepts, constituent factors 

and the inevitability of researching the objects of transfer in the commercial franchise 

contract; 

+ Third, analyzing and clarifying legal issues adjusting the objects of transfer in 

the commercial franchise contract such as the laws adjusting objects of transfer in the 

commercial franchise contract, legal content of the objects of transfer in the commercial 

franchise contract 

+ Fourthly, analyzing and assessing the actual status of the laws on the objects of 

transfer in the commercial franchise contract with the following contents: (1) Recognition 

of the concept of the objects of transfer in the commercial franchise contract; (2) Protect 

the objects of transfer in the commercial franchise contract; (3) Control the objects of 

transfer in the commercial franchise contract 

+ Fifthly, researching proposals, building views and solutions to perfect the laws 

adjusting the objects of transfer in the commercial franchise contract in Vietnam today. 

3. Researching object and researching scope of the thesis 

The researching object of the thesis is: the viewpoints, ideology of jurisprudence 

and Vietnamese law on the object of the transfer in the commercial franchise contract.  

The researching scope of the thesis: The thesis does not study the commercial 

franchise as a general commercial activity, nor all the legal issues relating to the 

franchising activities, but only focusing on objects of transfer in the commercial 

franchise contract under the legal aspect of laws on commercial behaviors of traders. 
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From the aspects of the commercial laws, to compare and study the compatibility 

with the intellectual property laws relating to the object of the transfer in the commercial 

franchise contract. Accordingly, practical research on the issue of recognizing and 

defining the concept of the object of the franchise contract, the issue of object protection 

of the franchise contract and the issue of controlling this object. 

During the researching process, the laws of other countries in the world, 

especially the laws of Australia, Indonesia, the European Union, the United States ... 

were also considered and studied in the thesis. On that basis, the thesis draws 

conclusions and experiences for the process of perfecting the law governing the object 

of the transfer in the commercial franchise contact in Vietnam. 

4. Researchig methodology of the topic 

To clarify the research issues mentioned above, the thesis is expected to use 

many different scientific research methods, such as descriptive method, synthesis, 

analysis, statistical method, comparison method, combining theoretical research with 

practice ... The research methods expected used in the thesis are implemented on the 

basis of the method of historical materialism, dialectical materialism; on the basis of 

political, economic, cultural and social views and in the lines of the Vietnamese 

Communist Party of Vietnam. The details are as: 

- Descriptive, synthesis and statistical methods are used to outline the contents 

of Vietnamese laws relating to commercial franchising and the object of the transfer in 

the commercial franchise contract. 

- Comparative comparison and analysis method together with interview method 

are used to point out the similarities and differences between the laws of Vietnam and 

the laws of other countries in the world on issues relating to the topic. 

- On the basis of the limitations and shortcomings that have been discovered 

through the use of the method of comparison, analysis and interview presented in the 

above. The author of the thesis continues to use the statistical method to systematically 

generalize the shortcomings in the current Vietnamese law on the object of the 

commercial franchise contract. Besides, the analytical method is used to develop the 

principles that the thesis needs to adhere to when making specific solutions to improve 

the Vietnamese laws on the object of the transfer in the commercial franchise contract. 
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In the above methods, the method of comparison and analysis will be used 

throughout the thesis to clarify the issues that the thesis needs to study. 

5. Researching results and new contributions of the thesis 

On the basis of selective inheritance of research results of previous scientific 

works on the law governing commercial franchising in general as well as objects of 

transfer in franchise contracts in particular, the thesis has the following new 

developments and contributions in terms of science as follows: 

- Firstly, the thesis has built a scientific theoretical system on the object of the 

transfer in the commercial franchise contract 

- Secondly, the thesis has built a scientific theoretical system on the law adjusting 

the object of the transfer in the commercial franchise contract: clarifying the legal 

content of the objects of the transfer in the commercial franchise contract, including 3 

issues : Recognizing, protecting and controlling the objects of the transfer in the 

commercial franchise contract. 

- Thirdly, the thesis has identified a reciprocal relationship between the 

commercial law directly adjusting the object of the transfer in the franchise contract with 

the law of intellectual property. From there, assessing the need to have complementary 

provisions between the Commercial Laws and Intellectual Property Law in order to 

achieve a transparent and complete legal institution in order to effectively and 

comprehensively adjust the franchising process between franchisee and franchisor. 

- Fourthly, the thesis has pointed out the logic as well as the causation relationship 

of three issues of recornizing, protecting and controlling the objects in the commercial 

franchise contract. Thereby, analyzing and clarifying the shortcomings and 

shortcomings of the current Vietnamese laws in the process of adjusting the objects of 

the commercial franchise contracts. 

- Fifthly, on the basis of analyzing and specifying the limitations and 

shortcomings of the current Vietnamese laws, the thesis has proposed views and 

identified scientific grounds for the improvement of the law adjusting the franchising 

activities in general as well as the object of a commercial franchise contract in particular. 

6. The structure of the thesis 

Beside the Preamable, overviewing the situation of researching topic, 

Conclusion, the thesis is structured into 03 chapters with the following specific contents. 
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Chapter 1. Basic theoretical issues related to the objects of the commercial  

Chapter 2. Actual status of the laws on the objects of the commercial franchise 

contract in Vietnam. 

Chapter 3. Viewpoints and solutions to complete the law on objects of the 

commercial franchise contract. 
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OVERVIEW OF RESEARCHING SITUATION OF THE THESIS 

 

1. Overall assessment of the researching situation of the researches relating to 

the thesis topic 

Through studying, reading seriously researching scientific works relating to the 

thesis in Vietnam and in the world, some conclusions can be drawn as follows: 

 - Firstly, on a regional and worldwide scale, research on franchising mainly 

focuses on: (i) analysis of features and ways of conducting franchise activities; (ii) assess 

the effects of franchising on the economy; (iii) researching commercial franchising 

activities in terms of legal aspects. 

- Secondly, the studies that define the concept of franchising, whether from an 

economic perspective or a legal perspective, confirm that this is a specific business 

method, under which the franchisor allows the franchisee to conduct business activities 

through the transfer of its business rights, which is constituted by many factors such as 

industrial property rights to trade names, trademarks, business know-how, slogans, the 

franchisee's business, layout, and business plan in which the elements of intellectual 

property are the key ones. 

- Thirdly, the researches all show the essential characteristics of the franchise 

operation: (i) The conducting subjects are professional business entities; (ii) The object 

that the parties transfer to each other is a special object with the dominant intellectual 

property elements; (iii) Synchronization and systematization are always present in 

franchising. (iiii) The need to control the entire system of traders is an inevitable trend.  

- Fourthly, under different research angles, most of the researches mention 

"commercial franchise contract" in which the commercial right as the subject of the 

transferor and the transferee intersection is not simply a specific goods or service, but a set 

of elements that have a non-separatable combination, including elements of intellectual 

property rights and other factors that create the brand name the franchisor to the market. 

Therefore, the studies all affirm that it is necessary to recognize commercial rights in terms 

of intellectual property to establish a mechanism to recognize, protect and control this 

particular object of traders in franchise system 

- Fifthly, most of the researches mentioned the relationship between the 

Commercial Law and the Intellectual Property Law in regulating the franchise activities 
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in general as well as the subject of the transfer in the franchise contract in particular. At 

the same time, they have not studied deeply to point out the limitations and shortcomings 

of the current legal system of Vietnam and other countries in determining the special 

object of this franchise contract. 

- Sixthly, although there have been studies on commercial rights as the object of 

a franchise contract, but the current studies are only at the general level, have not gone 

into comprehensive research and have system of theoretical and practical issues of law 

governing the assignee in the franchise contract. From there, proposing solutions to 

perfect the law on the object of the commercial franchise contracts in particular and 

franchising activities in general. 

2. Thesis issues to be continued to study 

- Study the nature of franchising 

- Study the nature of the objects of transfer in the commercial franchise contract. 

- Identify the elements constituting the object of transfer in the commercial 

franchise contract 

- Research theoretical issues about the concept and legal content governing the 

object of transfer in the commercial franchise contract 

- Assessment of the reasonableness and unreasonability of current laws adjusting 

the object of transfer in the commercial franchise contract and the need to have 

regulations that are consistent with the nature of the franchise operation in the matter of 

protecting and controlling this special object in the Law of Commerce, Intellectual 

Property and Competition. 

- Propose a complete system of views and specific solutions to perfect the law 

adjusting the object of transfer in the franchise contract. 
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CHAPTER 1: THEORETICAL ISSUES OF THE OBJECT OF TRANSFER IN A 

COMMERCIAL FRANCHISE CONTRACT AND LAWS ON THE OBJECT OF 

TRANSFER IN A COMMERCIAL FRANCHISE CONTRACT 

1.1 Theoretical issues about the object of the transfer in the commercial 

franchise contract 

1.1.1. Basic theoretical issues related to franchising activities 

1.1.1.1. Definition on franchising activity 

 From an economic perspective, franchising is a business method whereby the 

franchisor develops goods and services to expand its product market through the use of 

money and labor of another entity by giving them (franchisee) the right to trade their 

products or services for a period of time, under the franchisee's trademark or business 

plan 

  Article 284 of the Commercial Law 2005 stipulates : Commercial franchise 

means a commercial activity whereby franchisors permit and require franchisees to 

undertake by themselves to purchase or sell goods or provide services on the following 

conditions:  

(1) The purchase or sale of goods or provision of services shall be conducted in 

accordance with methods of business organization prescribed by franchisors and 

associated with the franchisors’ trademarks, trade names, business knows-how, business 

slogans, business logos and advertisements. 

(2) Franchisors shall be entitled to supervise and assist franchisees in conducting their 

business activities. 

1.1.1.2. Features of franchising activities 

- First, franchises are established by professional business entities and must meet certain 

legal conditions. 

- Second, franchising has a rich and varied manifestation form 

- Third, franchise is characterized by uniformity, indiscrimination of the whole system 

- Fourth, the commercial franchise whose object is transferred through a contract is a 

commercial right 

1.1.1.3. Distinguishing franchising activities from other commercial activities 

- Firstly, franchising is not the same as transferring a business when both parties in the 

relationship are doing business together under common identities. 
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- Secondly, the franchise is different from the entrusted goods sale and purchase in the 

scope, object and nature of the transfer. 

- Thirdly, with the relationship of commercial agency, the franchise is mainly different 

in the responsibilities of the parties toward the business results and business risks. 

- Fourthly, the franchise has many different features from technology transfer in the 

purpose, conditions, rights and obligations of the parties. 

- Fifthly, comparing with a license contract, franchising is distinguished by the 

relationship and the standard of using the objects transferred by the parties to each other.  

1.1.1.4. The role of commercial franchise 

- For the franchisor: Through the franchise, the franchisor can expand the business for 

free, make a great profit and control its business. 

- For franchisee: Franchises help them save time, costs and avoid risks when entering 

the market.  

- For the economy: The economy of a country becomes more vibrant, the investment 

environment becomes more attractive when there is the existence and development of 

franchising activities. 

1.1.2. Concept of an object of transfer in a commercial franchise contract in franchise 

contract  

1.1.2.1. Definition of object of transfer in a commercial franchise contract in franchise 

contract  

Analysis of franchising from economic and legal perspective can confirm: “The object 

of the transfer in the commercial franchise contract is the commercial right owned by 

the franchisor, including a set of elements of intellectual property and other elements 

combine into an inseparable unified whole to conduct business under a unique 

commercial identity”.  
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1.1.2.2. Features of the object of transfer in the commercial franchise contract 

From the definition of the object of transfer in the commercial franchise contract, 

it can be seen that the characteristics of this special property include multi-factor, 

coherence, creativity, unlimitedness and decisiveness. These characteristics should be 

recognized in the laws governing this issue in the laws of different countries including 

Vietnam. 

1.1.3. The elements constituting the object of the transfer in the commercial franchise 

contract 

 The object of transfer in a commercial franchise contract is a commercial right 

with a combination of many different factors including: elements of intellectual property 

rights such as: trademark, trade name, invention, type industrial design, business secrets 

and other creative elements such as: business slogans, worries, advertisements, business 

logos, business know-how, staff uniform, store decoration design, service style ... 

 

1.1.4. Meaning of the object of transfer in a commercial franchise contract  

- Firstly, it helps to define the concept of commercial contracts. 

- Secondly, to help distinguish the object of the franchise contract from the object of a 

number of other commercial contracts. 

- Thirdly, define specifically and in detail the rights and obligations of each party in the 

commercial franchise contract. 

- Fourth, determine the recognition and protection mechanism for the object of the 

transfer in the commercial franchise contract  

1.2. The laws on object of transfer in the commercial franchise contract  

1.2.1. Concept of the laws on an object of transfer in the commercial franchise 

contract  

It can be understood that the legal concept of the object of transfer in the 

commercial franchise contract is: “Synthesis of legal regulations promulgated or 

recognized by the State to regulate the relationship between the parties to the franchise 

contract and related parties through the determination of the elements transferred by 

the franchisor to the franchisee, the mechanism of protection of these factors and the 

method of controlling the parties involved in the use of the transferred elements in the 
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the process of organizing business and production activities by mode of commercial 

franchising."  

1.2.2. Content of the laws on object of transfer in the commercial franchise contract  

Although the content of the commercial franchise law includes many parts with 

huge provisions scattered in many different legal documents, but in the framework of 

the thesis, the author focuses on research on the object of a franchise contract which is 

related to intellectual property rights, so in the legal content of the object of transfer in 

the franchising contract, there are three issues as follows: 

- Firstly, the law on the concept of the object of transfer in the commercial franchise 

contract: Although there are many meanings as analyzed above, from the legal 

perspective, the object of the transfer or the commercial right has not been officially 

recognized, can only be indirectly determined through the concept of franchising. This 

leads to limitations and shortcomings in the law on the protection and control of this 

special contract’s object.  

- Secondly, the law on the protection of the object of transfer in the commercial franchise 

contract: from the inadequacies in the law on recognizing the concept on the object of 

transfer in the commercial franchise contract, leading to the problem of protecting the 

subject matter, from a legal perspective, it is necessary to study and evaluate the 

protection method, protection mechanism, and detect and handle the infringement of the 

object of the transfer in the franchise contract. 

- Thirdly, the law on control of the object of transfer in the commercial franchise 

contract. Franchise control is essentially an aspect of the problem of protecting this 

object from the self-protection perspective of the franchise system. Therefore, the law 

on controlling the object of transfer in the commercial franchise contract is considered 

and studied, including the following issues: before the transfer of commercial rights, 

during the use of commercial rights and after spending, terminating the process of using 

commercial rights.  

Conclusion of Chapter 1 

From the research on the nature of the object of transfer in the franchise contract 

through the concept of the franchising activity and the laws governing the assignee in 

the franchise contract, we would like to make a number of conclusions as follows:  
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First, franchising is a unique commercial activity with outstanding features such 

as having at least 2 entities participating in legal status and independent financial status, 

being diversified in the form of expression, being synchronous, unified and having the 

object which is the commercial right that the parties transfer to each other through the 

contract. This can be considered the core factor that makes the success of the entire 

franchise.  

Second, from the characteristics that express the nature of the franchise activity, 

it can be said that the object to be transferred through a franchise contract is 

“Commercial rights owned by the franchisor, comprising a set of Intellectual-property-

related factors and others combined into an inseparable perfect whole to conduct 

business under a unique commercial identity system”.  

Third, the legal concept of the object of transfer in the franchise contract can be 

understood as: “Synthesizing legal regulations promulgated or recognized by the State 

to regulate the relationship between the franchise contracting parties and related 

parties through the identification of the elements transferred by the franchisor to the 

franchisee, the mechanism of protection of these elements and the mode of control over 

the use of the franchise transferred elements in the process of organizing production 

and business activities by mode of commercial franchising”. From the above concept, it 

can be seen that in a broad sense, the law on commercial rights includes many legal 

documents at different levels such as the Constitution, legal documents in different fields 

such as: Commercial, Civil, Intellectual Property, Competition ... Meanwhile, if 

understood in a narrow sense, the legal documents that directly govern this special object 

only include: Commercial Law, Civil Code and Intellectual Property Law. 

Fourth, the legal content governing the object of transfer in a franchise contract 

includes the following basic issues: (i) provisions on determining the concept of the 

commercial right; (ii) provisions on protection of commercial rights; (iii) provisions on 

commercial rights control. The above three issues of the law governing franchising are 

the contents that this thesis focuses on. 

 

CHAPTER 2: LEGAL SITUATION OF THE OBJECT OF TRANSFER IN 

COMMERCIAL FRANCHISE CONTRACT IN VIETNAM 
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2.1. Provisions on the concept of object of the transfer in a commercial franchise 

contract  

The study on the institution of franchising in the current Commercial Law of 

Vietnam shows that only provisions on the concept of franchising exist in Article 284 

as follows: “Commercial franchise means a commercial activity whereby franchisors 

permit and require franchisees to undertake by themselves to purchase or sell goods or 

provide services on the following conditions: 

1. The purchase or sale of goods or provision of services shall be conducted in 

accordance with methods of business organization prescribed by franchisors and 

associated with the franchisors’ trade names, trade names, business knows-how, 

business slogans, business logos and advertisements. 

2. Franchisors shall be entitled to supervise and assist franchisees in conducting 

their business activities.” 

From there it can be affirmed that although the concept of the object of transfer in 

the franchise contract or commercial right is not recognized in the Commercial Law 

2005, through that it can be indirectly identified the constituent elements of this special 

object. However, the use of the method listed in Article 284 only shows the 

multifactorial feature of the commercial rights that cannot express the essential 

characteristics that are the unlimited nature and the combination of these factors. On this 

legal issue in some other countries such as Australia, EU or Indonesia, Kenya, it has 

more advanced regulations than Vietnam when showing the unlimited nature and 

creativity of the commercial rights through definition on franchising activity. The 

limitations and shortcomings in recognizing the concept of commercial rights from a 

legal perspective have led to the shortcomings of the law on the protection and control 

of commercial rights in franchise contracts. 

2.2. Provisions on the protection of the object of transfer in the commercial 

franchise contract  

In the scope of the current Intellectual Property Law, intellectual property rights 

are protected independently, not in the position as a constituent element of commercial 

rights. Therefore, the law on commercial right protection still has certain shortcomings 

and limitations and is not really consistent with the nature of franchising. These 

limitations mainly lie in the adjustment of commercial rights in the provisions of 
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Vietnamese law. In other words, the Commercial Law (the law on commercial rights in 

particular and franchising in general) and the Intellectual Property Law (the Law 

contributes to the protection of intellectual property elements that constitute commercial 

rights in the franchise contract) is not really synchronous, and there are still incompatible 

contents. Since then, it leads to a situation in which the law on commercial rights 

protection in franchising relations is both "weak" and "insufficient", which is reflected 

in four aspects as follows: 

2.2.1. The elements of intellectual property that constitute commercial rights 

which are recorded and adjusted jointly by the Commercial Law and the Intellectual 

Property Law. 

In the content of commercial rights specified in the Commercial Law, there are 

some elements of intellectual property owned by the franchisor and the protection of the 

Intellectual Property Law, but the current protection mechanism is not really effective. 

That is the trade name with the lack of necessary exceptional regulations for franchising 

activities. Specifically, when the contracting parties wish to transfer a trade name to 

each other for jointly use as an identification sign of the franchise system, but the 

provisions on the assignment and transfer of trade name in Articles 139 and 142 of the 

Intellectual Property Law 2005 does not provide a mechanism for them to do this. In 

addition, the provisions for trade names in the current Intellectual Property Law have 

also become outdated with the need to use and protect for unique factors such as taste 

and odor, sound to characterize franchising system of franchisors, when in existence, it 

requires “visible signs” (Article 72 of the 2005 Intellectual Property Law, amended 

2009. 

2.2.2. The elements that constitute an integral part of commercial rights under 

the Commercial Law but are not recognized in the Intellectual Property Law 

 Some intellectual property elements listed in the Commercial Law are one of the 

constituent factors of commercial rights but are not protected by the Intellectual Property 

Law, which is business slogans, logos business (logo) or business know-how. These 

factors are recognized in the 2005 Commercial Law but do not have a specific definition 

of them. At the same time, in the Intellectual Property Law, there is no mechanism to 

protect these factors. This inadequacy has caused difficulties for traders in franchising 
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relations with the desire to comprehensively and effectively protect elements 

constituting the commercial rights in franchise contracts. 

2.2.3. The elements constituting commercial rights which are recognized in the 

Intellectual Property Law but not in the Commercial Law 

In fact, some of the elements of intellectual property that constitute commercial rights 

are regulated and protected in the Intellectual Property Law but not listed by the Law on 

Commerce in the concept of commercial franchising, which are inventions, industrial 

designs and copyrights to instructional materials, preparation materials or service 

training materials... The above intellectual property elements may be present in rights 

franchise system in practice but is never mentioned in the  Commercial Law 2005. These 

shortcomings indicate the incompatibility and consistency between the Commercial 

Law and the Intellectual Property Law in the adjusting process of the commercial rights 

in particular and franchising activity in general. This has a huge impact on the need to 

comprehensively and effectively protect the object of transfer in a commercial franchise 

contract. 

2.2.4. Other factors constituting commercial rights but not recognized and protected 

by law 

In addition to the above shortcomings, the issue of commercial right protection still has 

a limitation that in the commercial rights, the parties transfer to each other through the 

franchise contract but there are objects which have not been recorded and protected by 

commercial law and intellectual property law. Although the factors such as the design 

of the store's layout, the employee's uniform and service style, or the way of 

experiencing products, are all creative and unique to the franchise system but there is no 

mechanism to protect them according to the provisions of Vietnamese law. This causes 

certain difficulties for the object of transfer in the franchise system if they want to protect 

the object of transfer in the franchise system from the harm of any entity in the society.  

2.3. Provisions on controlling commercial rights in franchise contracts 

2.3.1. Taking control of the object of transfer in the franchise contract before 

the transfer proceeds 

Controlling the object of transfer in the commercial franchise contract is showed in 

two aspects. One is the controlling mechanism from the state by the provisions on the 

conditions for the entity who wants to conduct the franchise business. These are the 
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provisions on the legal status of object participating franchise relations who must be 

traders (Article 5 of Decree 8/2018 / ND-CP dated January 15, 2018 of the Government 

on amendments and supplements of some proposals on investment and business 

conditions under the state management of the Ministry of Industry and Trade). At the 

same time, the franchising business must have some experience in the market before 

transferring the commercial rights to another entity doing the same business. This 

condition is specified in the Government's Decree No. 8/2018 / ND-CP on amending 

and supplementing a number of decrees on investment and business conditions with the 

content that the previous franchise business must have at least 1 year of operation. In 

addition to the similarities in the conditions that the franchisor must meet the provisions 

of Vietnamese law compared to the regulations of the European Union, the United 

States, Japan or Indonesia on franchising activities, there are differences in the 

franchisor's time to experience the market. This shows that the provisions of Vietnamese 

law on this issue need to be studied, considered and evaluated to be feasible when put 

into practice.  

2.3.2. Taking control of the object of transfer in the process of using the 

commercial rights  

In this case, the franchisor's control will be done through two methods. The first 

is using terms in the form of rights and obligations of the parties in the franchise contract. 

Second, franchisors carry out regular or ad-hoc inspection and supervision of franchisee 

businesses to ensure that the standards they set out are complied with by the franchisee. 

From there, it is created a franchise system that includes independent businesses but is 

so homogeneous in products and identity systems that in consumers' perception they are 

the same and have no discrimination. 

 In Vietnamese law, the provisions to control the franchisor's commercial rights 

usually exist in the form of provisions on the franchisee's right to inspect, supervise, 

support and provide technical assistance to the franchisee. At the same time, the 

franchisee becomes the obligor to comply with the above rights of the franchisor. 

Similar to Vietnamese law, the law on commercial franchising activity in countries 

around the world also has provisions on the rights and obligations of operating the 

commercial rights of the parties to ensure the uniformity of the franchise system. In 

practice, however, franchisors often formulate unreasonable provisions to control the 
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commercial righta in the process that the franchisee operates them to conduct their 

business. This situation makes the regulation on technical assistance not really effective 

in controlling in a franchise relationship, it can even become a tool for franchisors to 

limit competition of the franchisee. 

2.3.3. Controlling the object of transfer after the franchise contract is 

terminated. 

Stemming from the nature of franchising that the franchisor must transfer to the 

franchisee all the commercial rights - the object of the franchise's success; in other 

words, the franchisee has the rights to access all of the franchisor's confidential 

information. Therefore, even when the transfer of commercial rights ends, in order to 

ensure the safety of the entire franchise system, the franchisee must still ensure the 

obligations of the information confidentiality transferred by the franchisor. These 

provisions on confidentiality obligations of the franchisee were recorded in the 

Commercial Law 2005 in Clause 4 of Article 289 with the following content: “To keep 

secret the franchised business know-how even after the expiration or termination of 

commercial franchise contracts”. In fact, the franchisors not only provide the 

franchisee's confidentiality obligations as in the law, but also the obligation not to 

participate in other similar systems for a certain period of time. Thus, these regulations 

have somewhat limited franchisee's freedom to do business. In addition, the Commercial 

Law only refers to the business know-how in Article 289, leading to the situation that 

other elements of the commercial rights must also be kept confidential, but not specified 

as an obligation of the franchisee.  

 

CONCLUSION OF CHAPTER 2 

Studying the current stsituation of Vietnamese laws governing the object of 

transfer in the franchise contract in comparison with the respective regulations of some 

countries and international organizations, we draw some conclusions as follows:  

First, to comment objectively, the recognition of Vietnamese law on 

franchising activity as a relatively independent commercial activity marks an 

important step in the completion process of commercial legal system in general. 
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These regulations indirectly cover different aspects of the object of transfer in the 

franchise contract - the core element of a franchise brand.   

Second, although it has been recognized in Vietnamese law through the 

regulations on franchising activity, the object of transfer in the commercial franchise 

contract has not yet become a legal concept which is directly mentioned in the provisions 

of the Commercial Law with the official name as commercial rights. This has led to 

certain limitations and shortcomings in identifying the objects that the parties in a 

franchising relationship transfer to each other such as: (1) Failure to show the essential 

characteristics of the commercial right. (2) Not consistent with the laws of some 

countries in the world and international practices; (3) From the above limitations, the 

legal status on the protection of commercial rights in the franchise relationship is not 

really complete. (4) In addition, this restriction causes the situation that the law of 

commercial rights control in franchise contracts still exists unreasonable issues.   

Thirdly, the current legal situation on the protection of the elements constituting 

commercial rights has the following shortcomings: (i) There is a mismatch and lack of 

consistency with regard to the recognition of commercial rights in the Commercial Law 

and protection for this object in accordance with the current Intellectual Property Law 

of Vietnam. (ii) This leads to an existing protection mechanism that is both weak and 

insufficient for the elements of intellectual property that constitute the commercial rights 

in particular and the object of the transfer in the franchise contract in general. 

Fourth, the franchisor - the owner of this particular property has a need for control 

over the franchisee's commercial rights as well as the franchisee's process of operating it. 

Besides, the state itself also has a need to control franchising in general and the franchises 

transferred by the parties in particular. So this object control is done before, during, and 

after the franchising has ended. Considering the provisions of current Vietnamese law and 

laws of some countries in the world as well as international practices, there are certain 

similarities and differences. Importantly, the differences in Vietnamese law appear 

somewhat out of date compared to the laws of some other countries and international 

practices. Besides, the practice of implementing these regulations also shows that the 

traders in the franchise agreement are stricter than the current legal regulations on 

controlling commercial rights. Even franchisors also use the provisions of the franchise 
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control to deeply interfere with the franchisee's business process. These interventionist 

regulations can also be a variable of the Competition Law violation. 

 

CHAPTER 3: VIEWPOINTS AND SOLUTIONS TO COMPLETE LAW ON 

THE OBJECT OF TRANSFER IN THE COMMERCIAL FRANCHISE 

CONTRACT 

3.1. Completion of the law on the object of transfer in the commercial franchise 

contract 

- Completion of the law on the object of transfer in the commercial franchise 

contract should be consistent with the development of Vietnamese economy. 

- Completion of the law on the object of transfer in the commercial franchise 

contract should be on the basis of recognizing and evaluating the restrictions and 

inadequacies of the law governing commercial rights in the commercial franchise 

contract  

- Completion of the law on the object of transfer in the commercial franchise 

contract should ensure the consistency of commercial law and intellectual property law. 

- Completion of the law on the object of transfer in the commercial franchise 

contract should meet integration requirements 

3.2. Several solutions to complete the law on the object of transfer in the 

commercial franchise contract 

3.2.1. Regarding the concept of object of transfer in the commercial franchise 

contract 

Firstly, to build and add the concept of commercial rights to commercial law 

documents. Accordingly, commercial rights shall be construed as “the franchisor’s right 

for a unified whole including the combination between a set of intellectual property 

elements and other factors that make up the identity of the franchise system”. 

Secondly, the proposal to build and add the concept of commercial rights in 

Vietnam's commercial law shall result in revising the concept of franchise in the current 

Commercial Law. Accordingly, the concept of commercial franchise in Article 284 of 

the Commercial Law shall be replaced by a new concept as follows: 
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“1. Commercial franchise means a commercial activity whereby franchisors 

transfer their commercial rights to franchisees and allow them to sell goods or provide 

services according to the mode prescribed by the commercial rights. 

2. Franchisors shall be entitled to supervise and assist franchisees in 

conducting their business activities.” 

Recognizing the concept of commercial rights in the franchise contract and 

reformulating the concept of franchise as proposed by the thesis has ensured a complete 

expression of essential characteristics of the object of transfer in franchise contracts in 

particular and franchise in general. At the same time, it has created a feasible and 

effective mechanism for the protection of commercial rights in the franchise business of 

traders.  

3.2.2. Regarding the protection of the object of transfer in commercial 

franchise contracts  

The proposal on the recognition and formulating of the concept of commercial 

rights in the Commercial Law as above has lead to the supplementation and revision of 

regulations in the current Intellectual Right Law as follows: 

(1) The Intellectual Right Law 2005 should supplement the provision of some 

reasonable exceptions exclusively for the exploitation and use of intellectual 

property objects as part of commercial rights, including: the provision on the 

conditions for the owner of a trade name to assign this object which is to transfer 

both business establishment and business activities (Clause 3, Article 139 of the 

2005 Intellectual Property Law) or a prohibition on licensing of a trade name 

(Clause 1, Article 142 of the 2005 Intellectual Property Law) also requires an 

exception for the franchisor in the relationship with the franchisee.  

(2) It is necessary to amend the provision on one of the conditions for a sign to be 

protected under the name of a mark which is to ensure "visible" and must exist 

in the form of "letters, words or drawings. images, including holograms or a 

combination of those elements, represented by one or more colors" (Article 72 

of the Intellectual Property Law) in the direction of only recognizing the 

condition of having "the ability to distinguish the product of traders from each 

other” regardless of its format. 
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(3) Commerical franchise should also become an exception of the regulation on non-

prohibition of creation and development of industrial property objects mentioned 

in the current Intellectual Property Law. 

In addition, in order to thoroughly solve the inadequacies in the current 

Intellectual Property Law on the protection of commercial rights in franchise contracts, 

it is necessary to base on the recommendation on formulating the concept of commercial 

rights in Commercial Law which is a unified whole with its own legal features as in the 

above part of the thesis, adding one more object of industrial property rights under the 

name of commercial right into the regulated scope of the Intellectual Property Law. With 

the solution of adding the object of commercial right into the governing scope of the 

Intellectual Property Law, it should confirm two issues: (1) Use of the concept of 

commercial right proposed to be added in the Commercial Law to describe this object 

in the governing scope of the Intellectual Property Law; (2) Content of the commercial 

rights will be clarified by the current provisions of the Intellectual Property Law and the 

supplementation of the concept of other constituent parts that have not been recognized 

by laws. 

Furthermore, the thesis continues to propose solutions to perfect the law 

governing the handling of commercial right infringements as follows: First, the 

supplementation of provisions to identify commercial right infringements as an 

infringement against the objects of intellectual property rights should be handled in a 

timely and satisfactory manner. Second, the supplementation of provisions on measures 

to handle commercial right infringements should be in the direction of ensuring the 

limitation of infringements, thereby contributing to improving the efficiency of 

commercial right protection in particular and commercial franchise in general. 

3.2.3. Regarding the control of the objects of transfer in the commercial franchise 

contract  

- Firstly, the provisions on the conditions that the tentative franchisee has to operate for at 

least one year before transferring the commercial rights to other traders in the current 

Commercial Law should be removed because it has not been really appropriate in the 

current situation and it does not really guarantee the success of the franchise brand. 

- Secondly, it is necessary to add the principle of not affecting the franchisee's business 

independence and not violating the competition law with regard to the technical assistance 
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of the franchisor to the franchisee in the process by which this party operates the 

commercial right that has been transferred. 

CONCLUSION OF CHAPTER 3 

Từ kết quả nghiên cứu được rút ra từ chương một và chương hai cho thấy việc 

hoàn thiện pháp luật điều chỉnh đối tượng chuyển giao trong hợp đồng nhượng quyền là 

yêu cầu khách quan. Quá trình xây dựng, hoàn thiện pháp luật điều chỉnh quyền thương 

mại phải dựa trên những quan điểm nhất định bảo đảm tính khoa học, tính thực tiễn, tính 

khả thi. Trên cơ sở đó chúng tôi đưa ra những giải pháp cụ thể như sau: 

The research results of Chapters one and two have showed that the completion 

of the law governing the objects of transfer in the commercial franchise contract is an 

objective requirement. The process of formulating and perfecting the law governing 

commercial rights should be based on certain points of view to keep scientific, practical 

and feasible. On that basis, we offer the following specific solutions: 

Firstly, the results of formulating laws and scientific research on Commercial 

law, Civil law, Intellectual Property law in general as well as the law governing the 

commercial franchise and the object of transfer in the commercial franchise contract in 

particular in Vietnam in recent years have created scientific premises and materials to 

continue to amend and supplement the law governing the object of transfer in the 

commercial franchise contract, which is the viewpoints on succession and development; 

Secondly, the completion of the law governing commercial rights should be 

placed in the comprehensive system of the Commercial Law and Intellectual Property 

Law in general, from the practical viewpoint of ensuring the feasibility and effectiveness 

of legal adjustment, avoiding backwardness or "going too far" from commercial life. At 

the same time, it should have a "predictability", a vision to the process of deep 

integration of Vietnam's economy into international commercial life. 

Thirdly, the selection of specific solutions for the completion of the law 

governing the object of transfer in the commercial franchise contract is of special 

importance. The solutions presented in the thesis are the requirements from the practice 

of commercial right transfer as well as shortcomings of the current legal system 

governing commercial rights that have been facing regarding the law governing 

commercial franchise in Vietnam during next time. 
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CONCLUSION 

The thesis research has resulted in the following conclusions: 

(1) Commercial franchise is a modern commercial activity with many advantages 

and less risks than other commercial activities. Compared to traditional commercial 

activities, this is an activity with many different characteristics of subject, form, and 

uniformity, one of which is the characteristics of the object of franchise contract under 

the name of commercial rights 

(2) From an economic perspective, commercial rights are identified as the core 

factor that makes the value and success of a franchise brand. Meanwhile, from a 

theoretical point of view, commercial rights are understood as an object owned by the 

franchisor, consisting of a set of intellectual property elements and other factors 

combined together to form a unified whole and then transferred to the franchisee through 

an agreement. Similar to the franchise contract, the commercial right also has its own 

characteristics, demonstrating the complex nature of the commercial franchise. 

 (3) Shortcomings in the current Vietnamese law on commercial rights include 

the following issues: (i) The concept of a commercial right has not been completely 

developed and demonstrated the essential characteristics of this special contract object; 

(ii) There has not been yet an effective protection mechanism for commercial rights; 

(iii) There has not been yet necessary limitations to ensure that the control of the 

franchisor's commercial rights is not abused. The above shortcomings are both 

confirmed in research correlation and comparison with national law and international 

practice on the same research issue, and assessed in the complementary and identifiable 

relationship of the Commercial Law and Intellectual Property Law. 

(4) The completion of commercial right law in particular as well as franchise in 

general should be viewed objectively from the limitations and shortcomings of the 

current law on this issue. At the same time, the solutions given by the thesis should be 

placed in the current Vietnamese economic context and in the process of more and more 

extensive international integration. In addition, it is necessary to ensure uniformity and 

consistency between the Commercial Law and the Intellectual Property Law in the 

Vietnamese legal system. 

(5) On the basis of the above-mentioned principles and viewpoints, the thesis has 

given a number of specific solutions to perfect the law on commercial rights under three 
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aspects: (i) Formulating a complete concept of commercial rights in the Commercial 

Law; (ii) Establishing a more effective protectection mechanism of commercial rights 

by amending and supplementing the Intellectual Property Law; (iii) Setting boundaries 

in the provision on controlling the traders’ commercial rights in the system through the 

supplementation of control principles. 

Researching a number of theoretical and practical issues on commercial rights in 

order to properly and fully understand the object of transfer in the commercial franchise 

contract, thereby giving out scientific views and foundations on the perfection of the 

law governing commercial rights as well as of the commercial franchise law in Vietnam 

is an urgent issue, which requires a process of intellectual research and brainstorm of 

many economic and legal scientists. Through the process of researching this topic, we 

hope to contribute to the completion of the law governing the business method of 

commercial franchise in Vietnam. 
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